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FACTUM OF THE RESPONDENT, 
FTI CONSULTING CANADA INC. 

PART 1- OVERVIEW 

I. This responding factum is submitted by FTI Consulting Canada Inc. III its 

capacity as monitor (the "Monitor") appointed in connection wi th the Companies ' 

Credilors Arrangement Ael ("CCAA") proceedings involving Sino forest 

Corporation ("SFC" or the "CompllDY"), as a limited response to the motion for 

directions by the appellants, Invesco Canada Ltd. , Northwest & Ethical Investments 

L.P. and Comite Syndical National de Retraitc Batirente Inc. (collecti vely, the 

"Appellants"). 

Background re/aling 10 the Plan and Sanction Order 

2. SFC commenced its proceedings under the CCAA on March 30, 2012. After 

over eight (8) months of public CCAA proceedings and negotiations, the Company 

presented its plan of compromise to creditors and on December 10, 2012, the Ontario 

Superior Court of Justice (the "CCAA Court") granted an order (the "Sanction 

Order") approving the Company' s plan of compromise and reorganization dated 

December 3, 2012 (as amended, the " Plan"). The Plan was approved in its entirety 

including Article 11 which provided for a framework within which Ernst & Young 

LLP ("E& Y") might be able to obtain a release under the Plan if certain additional 

conditions were met. Those condit ions included separate court approval of the 

settlement (the "E&Y Settlement") that it had entered into, including approval of 

the scope of the proposed release. The Plan was implemented 011 January 30, 20 13 

and substantially all of the consideration under the Plan has now been di stributed. 

TOR_LAW\ 8154383\2 



- 2 -

3. The Plan reflected tenns that were extensively negotiated by the Company 

(among others) in order to reach a compromise and reorganization acceptable to its 

cred itors and other participants in the proceedings. The Plan was approved by over 

98% (in both quantum and va lue) of voting creditors (who voted ei ther in person or 

by proxy in accordance with the plan filing and meet ing order dated August 31 , 2012 

which provided for amendments to the Plan to be made in accordance with the terms 

of such Order) and was sanctioned by the CCAA Court. It is clear that the Plan is a 

compromise in the true sense of the word , that its components are integrated and that 

it should be read as a whole. 

4. On December 27, 2012, the Appellants served a not ice of mot ion for leave to 

appeal the Sanction Order (the "S:mction Order Leave Motion"). To date, no 

decision with respect to the Sanct ion Order Leave Motion has been issued by thi s 

Court. 

Background relaling 10 Ihe E&Y Selllemenl 

5. Neither the Plan nor the Sanct ion Order, themselves, give effect to a third 

party release in favour of E&Y or any other "Named Third Party Defendant" under 

the Plan. As noted by Morawelz, J. in hi s Sanction Order Reasons, " it is apparent 

that approval of the E& Y Settlement is not before the court on thi s mot ion and no 

release is being provided to E&Y as a result of thi s mot ion." Instead, Morawetz, J. 

correct ly noted that the E&Y release would only become effecti ve if certain other 

condit ions were mel, including further court approval of the E&Y Settlement. 

TOR_LA \ \1\ 8 1 54383\2 
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6. The motion for approval of the E&Y Settlement was heard on February 4, 

20 13. The Appellants participated in that motion. Pursuant to a decision of 

Morawetz, J . released on March 20, 20 13 (the "E&Y Settlement Reasons") the 

CCAA Court approved the E& Y Seulement. 

7. On Apri l 9, 2013, the Appe llants served a notice of mot ion for leave to 

appeal the E&Y Sett lement Reasons (the " E&Y Sett lement Leave Motion"). 

The Appellants' Molion Jor Direclions 

8. The Appellants have now brought a motion seeking di rection from thi s 

Honourable Court with respect to certain matters including, without limitation, an 

order consolidating the Sanction Order Leave Motion with the E& Y Settlement 

Leave Motion (the "Consolidation Issue"). 

9. The Monitor is filing thi s limited response with respect to the Consolidation 

Issue only given the impact that thi s part icular relief may have on issues relating to 

the Sanction Order and thus the restructuring proceedings. For the reasons set fonh 

below, the Monitor opposes the consolidation of the Sanct ion Order Leave Mot ion 

and the E& Y Sett lement Motion. 

PART 11 - THE FACTS 

10. The Monitor adopts the fac ts summarized in the endorsement of Morawctz, J. 

released on December 10, 2012 (the "S.me.ion Order Rc.tsons") and the E& Y 

Sett lement Reasons. To the extent of any con fli ct between the facts as summarized in 

TO!U. A W\ II ! 54383\2 
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the Sanction Order Reasons and/or the E& Y Sett lement Reasons and the facts stated 

on behalf of the Appellants, the Monitor disagrees with the facls set oul in the 

Appe llants' factulll. 

I'A RT 111- MONITOR'S POSITION RE: THE CONSOLII>ATlON ISSUE 

11 . To provide some contex t, reference to the below dates is made: 

(a) On December 10, 20 12, the Court granted the Sanction Order 

approving the Plan including Art icle II of the Plan. 

(b) Seventeen (17) days later, on December 27, 2012, the Appellants 

commenced the Sanction Order Leave Mot ion. Responding materi als 

were served on or abollt February 22, 2013. 

(c) On January 30, 2013 the Plan was implemented and substantiall y a ll 

of the consideration under the Plan has now been distri buted. 

(d) On february 4, 20 13, the CCAA Court heard a motion for the 

approval o f thc E&Y Sett lement (i ncluding the scope of the E&Y 

relcase). 

(e) On March 20, 20 13, the CCAA Court issued the E&Y Scttlement 

Reasons. 

(f) Twcnty (20) days later, on April 9, 2013, thc Appellants commenced 

the E& Y Settlcment Lcave Mot ion. 
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12. The Moni tor was heavi ly involved in SFC's restructuring proceedings 

including the development of and implementation of its Plan. The granting o f the 

Sanction Order is an essential and key part of the restructuring process and final 

certa inty as to the approval o f the Sanction Order is ofs ignificalll importance to SFC 

and its stakeholders. 

13. The Monitor is of the view that the issue as to whether the Sanction Order 

Leave Motion should be considered apart from the issues re lating to the E& Y 

Settlement Leave Motion particularl y given that: 

(a) The Appellants' request that the Sanction Order Leave Motion and 

the E&Y Settlement Leave Motion is not timely. The Sanction Order 

Leave Motion was commenced on December 27, 201 2, almost four 

(4) months ago. Responding materials have been fil ed with thi s 

Honourable Court since February 22, 2013 including a factum fil ed 

by the Monitor outlining the reasons it opposed the Sanction Order 

Leave Motion; 

(b) The issues relating to the Sanction Order Leave Motion and the E&Y 

Settlement Leave Motion are not the samc. The E& Y Settlemcnt 

including the proposcd release in favour o f E& Y were and are subject 

to a separate approval process; and 

(c) The Plan has now been full y implemented and substantia ll y all o f the 

Plan considerat ion has been distributed. Consolidat ing the two Icave 

mot ions would result in a delay of the di sposition of the Sanction 
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Order Leave Motion which was previously proceeding in writ ing and 

which may provide SFC stakeholders with certa inty as to the approval 

of the Plan. 

PART IV - ADDITIONAL ISSUES 

14. The Monitor has no additional Issues to rai se In relation to thi s motion 

direct ions. 
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PART V - ORDER REQUESTED 

15. It is the Monitor's view that, among other things, relief granting the 

consolidation of the Sanction Order Leave Motion and the E&Y Settlement 

Leave Motion should be denied. 

ALL OF WHICH IS RESPECTFULLY SUBM IlTED this 25" day or April , 20 13. 

or Counsel to the Monitor 



SCHEDVLEA 

N/A 

TOR_LAw\ 8 154383\2 



SCHEDULE 8 

N/A 



Court of Appeal Fi le M42404 / Court File No.: CV-12-9667-00CL 

IN THE MATTER OF THE COMPA NIES ' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c.C-36, AS AMENDED 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANG EMENT OF SINO-FO REST CORPORATION 

COURT OF APPEAL FOR ONTARIO 

(PROCEEDING COMMENCED AT TORONTO) 

FACTUM OF THE RESPONDENT, FTI CONSULTI NG 
CANADA INC., in its capacity as Monitor 

GOWLING LAFLEUR HENDERSON LLP 

Barristers and Sol icitors 
I First Canadian Place 

100 King Street West, Sui te 1600 
Toronto ON M5X 105 

Derrick Tay (LSUC No. 21152A) 
Tel: (416) 369-7330 / Fax: (4 16) 862-7661 

Email : dcrrick.tavuv,gowl ings,com 

Clifton Prophet (LSUC No. 34845K) 
Tel: (4 16) 862-3509 1 Fax: (41 6) 862-7661 

Emai I: eli fton.prophet ({i) gow\ ings.com 

J ennifer Sta rn (LSUC No. 46735J) 
Tel: (4 16) 862-5697 1 Fax: (416) 862-7661 

Email: jennifer. stam(@gowl ings.com 

Lawyers fo r FTf Consul ting Canada Inc., 
in its capacity as Monitor 

TOK_I.!\ W\ 815-1 383\2 


	Cover Page
	APPEALS SERVICE LIST
	FACTUM OF THE RESPONDENT FTI CONSULTING CANADA INC.
	SCHEDULE A
	SCHEDULE B


